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OPINION

The Defendant was seeking adivorcefrom her husband, thevictiminthiscase, Mr. Michael
Cutshaw. On the morning in question, the Defendant was at her lawyer’s office reviewing the
divorce papers her lawyer had prepared. Mr. Cutshaw also appeared at the lawyer’ s office and read
the proposed marital dissolution agreement. Finding aterm that he did not agree with, he told the
Defendant that hewas not going to sign the papers. Hethen left the office and began walking across
the parking lot to his truck.



The Defendant also |eft the law office and confronted Mr. Cutshaw in the parking lot. The
proof established that the Defendant pulled a pistol out of the waistband of her pants. The gun was
loaded and cocked. A struggle between the Defendant and the victim ensued, during which the gun
wasfired numeroustimes. Policeofficerslater recovered five shell casingsand oneliveround from
the area. There were anumber of people working in the buildingsin the immediate vicinity of the
parking lot when the altercation occurred. At least one other person was in the parking lot itself.
Fortunately, no one was injured by the gunshots.

The policearrived and took both the Defendant and the victim into custody. The Defendant
was subsequently indicted for aggravated assault with adeadly weapon. See Tenn. Code Ann. § 39-
13-102(a)(1)(B). After atrid, thejury convicted the Defendant ascharged. The Defendant doesnot
contest her conviction.

At the sentencing hearing, the Defendant testified that, fifteen years earlier, she became a
licensed real estate agent. She placed her license oninactive statusfollowing acar accident inwhich
one of her children was seriously injured and needed her full-time care. Shortly before the
sentencing hearing, she applied to reactivate her license and had made arrangements to return to
work as a real estate agent in the near future. She stated that she had been diagnosed with
“[a]ttention deficit hyperactivity and anxiety, and at times . . . had depression.” She was taking
several prescribed medicationsfor her condition and was doing well with them. She stated that she
was seeing apsychiatrist every three months. Shetestified that “therereally areno wordsto express
the regret” that she felt about her crime, and she apologized to “[€]veryone who was frightened,
everyone who was involved, everyone who has been a part of my life [and] the general citizens of
Blount County.”

Thetria judge ruled on the Defendant’ s sentence as follows:

Based upon theverdict of the Jury, it isthejudgment of the Court that you are
guilty of aggravated assault. No fineisimposed. It was not imposed by the Jury.
The range of punishment isthree to six years. | am sentencing you, for reasons|’ll
go into herein just aminute, to four years and six months.

| found the enhancing factors of no hesitationin committing the offensewhen
the risk to human life was high to be very substantial, weighed that heavily. And, as
well, that the offense was committed under circumstances under which the potential
for bodily injury was great, not only to the victim Mr. Cutshaw, but also to Mr.
Hickman and to the occupants of the State office building there close to, where the
bullet hit thewall. | think those justified enhancing this sentence to six years.

In mitigation, | found from the proof--and thisis--1 mean, thisisacase with
alot of extremesinit. Extremely good or extremely bad. And | found that you have
a good work history, that you have no criminal record of any significance at all. |
find that for severd years, you had suffered from some serious emotional and
psychological problems. Whereas those have been managed to some extent
medically, | think it's still something that has to be considered in mitigation when
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you put this offense in the context of a divorce situation. And | think that you
expressed an appropriateremorsein an appropriateway. So, | mitigated the sentence
from six years down to four and a half years.

Now, in deciding the manner of service, thesethingsthat I’ ve just mentioned
weighintothat. Also, | think alack of confinement would depreci ate the seriousness
of this offense, but on the other hand, | think your history up to the time that this
happened, | think, would make aprison sentenceinappropriate. | think rehabilitation
will be difficult, but it can be done. And I’ ve considered all the evidence that I’ ve
heard at trial and today, also.

So, I'm going to impose a split confinement of one year in the jail and the
balance on intensive probation.

The Defendant now argues that the trial court erred in ordering her to serve any of her sentencein
confinement. She further argues that the trial court erred in failing to apply additional mitigation
factors, but does not argue that the length of her sentence should be reduced to any particul ar length
of time.

Beforeatrial courtimposesasentence upon aconvicted criminal defendant, it must consider
(a) the evidence adduced at the trial and the sentencing hearing; (b) the presentence report; c) the
principles of sentencing and arguments as to sentencing aternatives, (d) the nature and
characteristics of the criminal conduct involved; (e) evidence and information offered by the parties
on the enhancement and mitigating factors set forth in Tennessee Code Annotated sections 40-35-
113 and 40-35-114; and (f) any statement the defendant wishes to make in the defendant’s own
behalf about sentencing. See Tenn. Code Ann. 8§ 40-35-210(b); Statev. Imfeld, 70 S.W.3d 698, 704
(Tenn. 2002). To facilitate appellate review, the trial court is required to place on the record its
reasons for imposing the specific sentence, including the identification of the mitigating and
enhancement factors found, the specific facts supporting each enhancement factor found, and the
method by which the mitigating and enhancement factors have been evaluated and balanced in
determining the sentence. See State v. Samuels, 44 S\W.3d 489, 492 (Tenn. 2001).

Upon achallengeto the sentenceimposed, this Court hasaduty to conduct ade novo review
of the sentence with a presumption that the determinations made by the trial court are correct. See
Tenn. Code Ann. § 40-35-401(d). However, this presumption “is conditioned upon the affirmative
showing in therecord that thetrial court considered the sentencing principles and all relevant facts
and circumstances.” Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). If our review reflects that
thetrial court followed the statutory sentencing procedure, that the court imposed alawful sentence
after having given due consideration and proper weight to the factors and principles set out under
the sentencing law, and that the trial court’ sfindings of fact are adequately supported by the record,
then the presumption is applicable, and we may not modify the sentence even if we would have
preferred a different result. See State v. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App., 1991).
Wewill upholdthe sentenceimposed by thetrial court if (1) the sentence complieswith the purposes
and principlesof the 1989 Sentencing Act, and (2) thetrial court’ sfindingsare adequately supported
by therecord. See Statev. Arnett, 49 S\W.3d 250, 257 (Tenn. 2001). The burden of showing that
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asentence isimproper is upon the appealing party. See Tenn. Code Ann. § 40-35-401 Sentencing
Commission Comments; Arnett, 49 SW.3d at 257.

Inthiscase, thetrial court applied two enhancement factors. First, thetrial court determined
that, in committing the instant offense, the Defendant “had no hesitation about committing acrime
when the risk to human lifewas high.” Tenn. Code Ann. § 40-35-114(11). Second, thetrial court
determined that the crime*“was committed under circumstances under which the potentia for bodily
injury toavictimwasgreat.” 1d. 8 40-35-114(17). Although not challenged by the Defendant, the
trial court erred under Tennessee law when it applied factor (17). The Defendant was charged with
and convicted of committing an aggravated assault with adeadly weapon against a specific, named
victim, towit, Mr. Cutshaw. Our supreme court has held that the“ elements of an aggravated assault
against aspecific, named victim arereflected in the statutory language of the enhancement factor [for
committing the crime under circumstances under which the potential for bodily injury to avictim
is great], thus rendering its application to enhance the sentence inappropriate.” Imfeld, 70 SW.3d
at 706. Accordingly, thetrial court should not have applied this enhancement factor to increase the
Defendant’ ssentence. Thetrial court’ sapplication of enhancement factor (11) wasproper, however,
based on the presence of a person other than the victim in the parking lot as well as the presence of
several personsin anearby building which was struck by one of thebullets. SeeImfeldat 707. The
trial court considered factor (11) to be “very substantial” and weighed it “heavily.”

The Defendant was sentenced as a Range | standard offender. The Range | sentence for a
Class C felony is three to six years. See Tenn. Code Ann. § 40-35-112(a)(3). The presumptive
sentencefor aClass C felony isthe minimum in therange, here, threeyears. Seeid. § 40-35-210(c).
Based on enhancement factors (11) and (17), the trial court initially enhanced the Defendant’s
sentence to the maximum of six years. Seeid. § 40-35-210(e) (“ Should there be enhancement and
mitigating factors for aClass B, C, D or E felony, the court must start at the minimum sentencein
the range, enhance the sentence within the range as appropriate for the enhancement factors, then
reduce the sentence within the range as appropriate for the mitigating factors.”)

The trial court then turned to mitigating factors and determined that severa existed: the
Defendant’ swork history, her lack of asignificant criminal record, her mental health problems, the
fact that the offense was committed in the context of the Defendant’ s divorce from the victim, and
the Defendant’ s expression of remorse. Based on these considerations, the trial court reduced the
Defendant’ s sentence one and one-half yearsto four and one-half years. The Defendant arguesthat
thetrial court should aso have found in mitigation that “[s]ubstantial grounds exist[ed] tending to
excuse or justify the defendant’ s criminal conduct, though failing to establish adefense.” Seeid. §
40-35-113(3). The Defendant asserts that the trial court should have applied this mitigating factor
because she “ genuinely believed her husband was athreat to her based on his past actions, and she
carried the gun for self-defense.”

First, thetria court’ sreferenceto thecontext of theassault--theparties' divorce proceedings-

-makes clear that the trial court took this mitigating factor into consideration. Second, the
Defendant’ sconduct ininitiating the confrontation with thevictim beliesher declarationsof fear and
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self-defense. The Defendant is not entitled to any further reduction in the length of her sentence
based on this mitigating factor.

The Defendant also arguesthat thetrial court should have applied as a mitigating factor that
she, “athough guilty of the crime, committed the offense under such unusual circumstances that it
isunlikely that a sustained intent to violate the law motivated the criminal conduct.” 1d. § 40-35-
113(11). Again, we are confident that the trial court took the circumstances of the offense into
sufficient account when it reduced the Defendant’ s sentence by oneand one-half years. Wea so note
that, during the Defendant’ strial, Detective David Gravestestified that the Defendant did not have
a permit for the gun she was carrying and with which she assaulted the victim. We therefore
guestion the Defendant’ s claim that she lacked a sustained intent to violate the law.

We decline to reduce the length of the Defendant’s sentence based on the application of
additional mitigating factors. However, based on the trial court’s misapplication of enhancement
factor (17), we reduce the Defendant’ s sentence by six monthsto atotal of four years.

We turn now to the tria court’s order that the Defendant serve her sentence in split
confinement. The Defendant contends that thetrial court erred in ordering her to serve oneyear in
confinement and requeststhis Court to modify her sentence*”to oneof full probation, or alternatively,
to probation with Community Corrections program participation as an additional probationary
requirement.” We respectfully refuse the Defendant’ s request.

A defendant is eligible for probation if the actual sentence imposed upon the defendant is
eight years or less and the offense for which the defendant is sentenced is not specifically excluded
by statute. See Tenn. Code Ann. 8§ 40-35-303(a). The trial court shall automatically consider
probation asasentencing aternativefor eligibledefendants; however, thedefendant bearsthe burden
of proving his or her suitability for probation. Seeid. § 40-35-303(b). No criminal defendant is
automatically entitled to probation as a matter of law. See id. § 40-35-303(b), Sentencing
Commission Comments; Statev. Davis, 940 S.W.2d 558, 559 (Tenn. 1997). Rather, the defendant
must demonstrate that probation would serve the ends of justice and the best interests of both the
public and the defendant. See State v. Souder, 105 S.W.3d 602, 607 (Tenn. Crim. App. 2002).

Our Criminal Sentencing Reform Act of 1989 specifically provides, however, that sentences
involving confinement are appropriate where:

(A) Confinement is necessary to protect society by restraining a defendant who has
along history of criminal conduct;

(B) Confinement is necessary to avoid depreciating the seriousness of the offense or
confinement is particularly suited to provide an effective deterrence to otherslikely
to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or recently been
applied unsuccessfully to the defendant|.]



Tenn. Code Ann. 8§ 40-35-103(1); see also State v. Hooper, 29 SW.3d 1, 5 (Tenn. 2000).
Additionally, the principles of sentencing reflect that the sentence should be no greater than that
deserved for the offense committed and should be the least severe measure necessary to achievethe
purposes for which the sentence isimposed. See Tenn. Code Ann. 8 40-35-103(2), (4). The court
should also consider the defendant’s potential for rehabilitation or treatment in determining the
appropriate sentence. Seeid. § 40-35-103(5).

Thetrial court cited two reasonsfor imposing aone year term of confinement. First, thetrial
court determined that “a lack of confinement would depreciate the seriousness of this offense.”
Second, the tria court determined that “rehabilitation will be difficult, but it can be done.” The
evidence supports these determinations by the trial court and we agree that the trial court’s
imposition of split confinement isappropriatein thiscase. The Defendant decided to carry aloaded
gun into her lawyer’ s office in conjunction with seeking a divorce against her husband, the victim.
When the victim refused to accommodate the Defendant’ sdemands and tried to leave the office, the
Defendant accosted the victim in the parking lot and pulled her gun. Numerous people were put at
risk when the Defendant’ s gun began firing during the victim’ s efforts to disarm the Defendant and
protect himself from being shot. The Defendant could have avoided the confrontation with the
victim had she so chosen. Instead, she chose to risk the grievous injury or death of herself, the
victim and/or totally innocent bystanders. One year of confinement followed by probation is an
appropriate sentence in this case and will, we are confident, increase the Defendant’ s chances of a
successful rehabilitation.

We reduce the Defendant’ s sentence to four years. We affirm thetria court’s judgment as
to manner of service.

DAVID H. WELLES, JUDGE



